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UNITED STATES BANKRUPTCY COURT 
JUN 72004 

FOR THE DISTRICT OF SOUTH CAROLINA BRENDA K. ARGOE, CLERK 
Unlted Stab3 Dsnkruptcy Court 

IN RE: 
Columbia, S G U ~  Carol~na (37) 

1 
1 B a h p t c y  No. 03-09861-jw 

Bipichandra S. Patel, &/a Bipin Pate1 1 Chapter 7 ENTERED 
1 ORDER ALLOWING CLAIM , 

Debtor. 1 JUN 7 2004 
1 

This matter comes before the Court upon Motion of Commercial Capital Corporation 

("Commercial"), an unsecured creditor, for an order allowing a late claim on the grounds that it 

submitted aproof of claim on a timely basis, but the proof of claim was never processed by the Clerk 

of Court. No objection was made to Commercial's motion. After hearing the arguments of counsel 

for Commercial, I make the following Findings of Fact and Conclusions of ~ a w '  pursuant to Rule 

52 of the Federal Rules of Civil Procedure and Rule 7052 of the Federal Rules of Ban!uuptcy 

Procedure .' 

FINDINGS OF FACT 

Bipinchandra S. Patel (the "Debtor"), filed the present case on August 8,2003. The case 

was initially deemed a "no asset" case. Debtor is a personal guarantor on a loan from 

Commercial to Shiva, Incorporated of Orangeburg. At the time of filing, Commercial held a first 

mortgage on real estate located at 826 John C. Calhoun Drive, Orangeburg, South Carolina 

1 The court notes that to the extent any of the following Findings of Fact constitute 
conclusions of law, they are adopted as such, and to the extent any Conclusions of Law constitute 
Findings of Fact, they are so adopted. 

2 Further references to the Bankruptcy Code, 11 U.S.C. 5 101, et seq., and to the 
Federal Rules of Bankruptcy Procedure shall be by section and rule number only. 



291 15. The following persons are also guarantors on this loan and have filed their own Chapter 

7 bankruptcies: Navin S. Patel (Case Number 03-9856-jw) and Mahendra S. Patel (Case Number 

03-9857-jw). 

On September 9,2003, the Clerk of Court issued a Notice to File Claims in the present 

case and in each of the two previously mentioned cases. The Notice set a deadline for filing 

proofs of claim of December 8,2003. On October 22,2003, Commercial submitted Proofs of 

Claim both in this case and in the Navin Pate1 case for $1,495,591.24, which was the total 

amount owed on the loan guaranteed by the Debtors in each case. These two proofs of claim 

were mailed to the Bankruptcy Court in the same envelope. The Proof of Claims in both the 

Navin Patel bankruptcy and the Mahendra Patel banhptcy were filed on October 27,2003 and 

appear in the respective claims registers; the Bipinchandra Pate1 proof of claim does not appear 

in the claims register. A copy of the Bipinchandra Patel proof of claim dated October 22, 2003 is 

attached to this order as "Exhibit A," 

Commercial did not receive filed copies of the two proofs of claim that appear in their 

respective claims registers. Commercial apparently did not become aware that its Proof of Claim 

in this case had not been filed until it was in the process of determining whether to pursue a 

deficiency judgment in the foreclosure against Shiva, Incorporated of Orangeburg. Upon 

determining that the Proof of Claim had not been filed in this bankruptcy, Commercial filed this 

motion to allow its proof of claim identical to the one that it earlier submitted for filing. 



CONCLUSIONS OF LAW 

Rule 3002(a) provides: "an unsecured creditor or an equity security holder must file a 

Proof of Claim or interest for the claim or interest to be allowed, except as provided in Rule 

1019(3), 3003,3004, and 3005." Rule 3002(c) further provides: "In a Chapter 7 liquidation, ..., a 

proof of claim is timely filed if it is filed not later than 90 days after the first date set for the 

meeting of creditors called under §341(a) if the Code, except as follows: 

... (5) If notice of insufficient assets to pay a dividend was given to 
creditors pursuant to Rule 2002(e), and subsequently the trustee 
notifies the court that payment of a dividend appears possible, the 
clerk shall notify the creditors of the fact and that they may file 
proofs of claim within 90 days after the mailing of that notice." 

In the present case, the $341 notice advised creditors that there did not appear to be assets 

available, and that creditors were not to file a proof of claim unless directed to do so. On 

September 9,2003, the Court subsequently issued a Notice to File Proof of Claim or Interest, 

setting a deadline for filing proofs of claim by non-governmental entities of December 8,2003. 

The uncontradicted facts are that Commercial mailed proofs of claim for an identical 

amount in two separate cases on the same date in the same envelope. One of the proofs of claim, 

the Navin Pate1 Proof of Claim, was duly filed on October 27,2003 and recorded in the claims 

register. The second, the Bipinchandra Patel Proof of Claim, was not. 

The issue is whether the facts justify treating Commercial's proof of claim in the present 

case as being timely filed though it was not actually filed by the Clerk of Court within the 

specified time period. Pursuant to Rule 5001, "[tlhe court should be deemed always open for the 

purpose of filing any pleading or other proper paper, issuing and returning process, and filing, 

making, or entering motions, orders, and rules." "Filing" has been held to consist of delivery to 

the Clerk of Court, including placement in the Court's post office box. Torras Herreria 



Constructionnes. S.A. v. MN Timur Star, 803 F.2d 215,216 (6* Cir. 1986). Receipt by the clerk 

of a pleading has been held to constitute "filing" despite the clerk's failure to actually file it. 

Hernandez v. Aldridee, 902 F.2d 386,387-388 (5'h Cir. 1990) ("...because an appellant has no 

control over delays between receipt and filing, a notice of appeal is timely filed if received by the 

district court within the applicable period.") 

In In re Pasco, 97-04421-W, Adv. Pro. No. 97-80289-W (Bkrtcy, D.S.C. 4/20/98), the 

Plaintiffs complaint to determine the dischargeability of a debt was placed in United States Mail, 

first class postage prepaid, addressed to the United States Bankruptcy Court at its post office box 

in Columbia, South Carolina on the same date bankruptcy counsel mailed a voluntary petition in 

an unrelated case, similarly addressed, with the first class postage prepaid. The Plaintiffs 

complaint was file-stamped by the Office of the Clerk of the Bankruptcy Court one day after the 

"bar date" for filing such complaints. The unrelated petition mailed at the same time was file- 

stamped two days earlier. From these facts, this Court inferred that the complaint was in the 

Clerk's post office box before the deadline expired and was therefore constructively timely filed. 

Pasco at 7. 

In the present case, two proofs of claim were mailed at the same time in the same 

envelope. One was filed by the Clerk of Court. One was not. The proofs of claim were for the 

identical amount and the respective debtors have the same last name. Therefore, it is reasonable 

to infer that Commercial's proof of claim in this case was received by the Clerk of Court in a 

timely manner, at the same time the Navin Patel proof of claim was received. 

Therefore, the Court concludes that the proof of claim was "constructively filed" on 

October 27,2003, and the proof of claim should be treated as timely for all purposes. In reaching 

this conclusion it is to be noted that the "...the bankruptcy court is guided by the principles of 



equity, and that the court will act to assure that '...substance will not give way to form, that 

technical considerations will not prevent substantial justice to be done."' In re International 

Horizons. Inc., 751 F.2d 1213, 1216 (I lCh Cir. 1985). 

For these reasons, the Court orders that the proof of claim attached hereto as "Exhibit A" 

be treated as being constructively filed on October 27,2003 and should be separately noted on 

the claims register. 

IT IS SO ORDERED. 

KRUPTCY JUDGE 

Columbia, South Carolina 
,2004 
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